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Amer 
Law Department 

Faculty Law Cairo  University 

Cairo, 

I 

A is always a physical and unit 

lie within  the of a state. this 
case,  exploitation of 

in 
owned  by  the state in 

which m the 
of two which  constitute the 

and in a 
as navigation, 

l 

i tion, the population, cool- 

l ing, 
of a 

in  its affect its its 
of its quality. 

l 

Up to the end of the eighteenth navigation 
to 

tional 

1. 

1 1 - of and 
non-navigable Up to the eighteenth  cen- 
tury, which 

that of the 

within 
own taxes and on the 
ships  and at will,  and  claimed the to 

states, even the states, 
fiom using that navigation. 

- the its 
ideas  was the fmt to the the- 

that an is a common  asset  of 
the which it the 
ciple of navigation to all nations  and  on all 

was only established in the Vienna 
held in 1815. 1856 

ence  applied the of fiee navigation to the 
an com- 

mission to its application. 

1.3 - in South 
opened in 1866 the Amazon and to in- 

navigation. Afìica, the 
held in in 1884 - 

fiee navigation  on the Congo  and 
in the St. 

in the fxst 
in the to the need mak- 
ing an the 
of navigation in all As a the 
lona Convention  of 1921 
with navigation 
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3 82 S. h e r  

2. USES OF 

2.1 - The  uses of and wa- 
than navigation pose  complicated  ques- 

tions. The  uses  of the of 
with the demand 

the demand 
of 

the legal point of view, the 
in a state can  use the of 
an in any way it pleases, 

legal exist to the in- 
of states. of the 

uses  of have been a topic of  in- 
among and op- 

posing 

2.2 - The the0 y of absolute territorial sovereignty: 

to the sov- 
the state may  use the which 

lies within its as 
any state. The of absolute 

states. 1895 
in his  opinion,  on  the  dispute  between 

the the 
of 

tional law impose  no liability obligation on  the 

by the United  States flow to 

of the 
on utere tuo ut 

alienum non laedas (use own so as  not to 
cause an to also 

did not invoke the its dis- 
the 

Lake Lanoux case,  the that 
to the of  good faith, 

state the obligation to take into 
tion involved, to seek to give 
them satisfaction compatible with the 
of its own and to show that in th is 
it to the 
of the state with its own". has been 
pointed out that "have 
sisted in the claim of absolute 
when the dispute  was Today, it 
can be that the to 

to a state the absolute fieedom to 

flowing its is to 
law. 

2.3 - The the0 y of absolute integrity of the river 

called the of 
absolute 
have an absolute 
flow of of the 

a may not a 
section of an if  it will not 

A state may not  use an in- 
in a way 
volume of  its qual- 

ity, of state. That is  to  say, 
the  state must conduct  itself  within  the  limits of its 

a way as 
of the when it 

of state.  This has  been  applied 
to  settle  disputes between the states of a 

The and the of absolute 
posi- 

tions. concepts 
which and which take into ac- 

of and 
the of economic devel- 
opment. 

2.4 - The theory of limited territorial integrity 

to this state is -&ee to use 
its that  it in no  way 

the and  uses of the states. 
The to the use of the need  of the 

states. this 
maintains that a state may  use the 
national but that this use is subject to some 

in of the states. To 
this on 

to law institutions, such as, 
example, abuse of condomin- 

ium vicinity. These  concepts take into consid- 
the negative aspect of state activities. the 

Lake Lanoux 
the stated in its 
own of a state of out hy- 

the hand  the 
acknowledged %e duty not to 

the of a state". The 
of limited is  widely fa- 

and state 
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2.5 - The theory of communì@ of  interests 

the the 
ig- 

basin as one  eco- 
unit. to the scientific 

developments the last decades, the 
of and the physical which 

with 
sion. Legal been based  upon  them. 

the sci- 
ences to be of a is the 

tends to systematise the 
exploitation of 

and lake the basis  of the notion of 
the  basin.  The on the of  Lake  Chad  of 

22, 1964, on the of the No- 
25, 1964,  and on the of the 

Senegal of 17, 1975, some  examples 
in this sense. This in the 
Lake  Lanoux 16,1957. 

2.6 Assocìation @Ae&inki rules) 

the 
in its 47th and 48th 

held in in 1956  and in New 
in 1958 in an attempt to lay down to  be 

applied in this connection.  At its meeting  of  August 
1966 in a set of has  been  adopted. 

founded a new 
concept of 

states. 

2 defines an 
stating that "an a 

extending two 
states the limits of the 

including 
into a 

3 defines a basin state to  be a state the 
of which includes a of an 

4 states that "each basin state is entitled to a 
in the  beneficial 

uses of the of an 
sin". to the Law  Associa- 
tion, this the 
national law in this that basin state in an 

the to a 
sonable use of of 

5 laid down the of a 
equitable utilisation of the an 
tional basin by stating that ": 

1) What is a and equitable within 
the meaning of 4 is to in 
the light of all the in 

case. 

2) which in- 
clude, but not limited to : 

a} the the basin, including in 
the  extent of the in the 

of each basin state ; 

b) the of the basin, including in 
the of by each basin 

state ; 
c) the climate affecting the  basin; 

d) the past utilisation of  the of the basin, 
including in exiting  utilisation ; 

e} the  economic  and social needs  of each basin 
state ; 

f> the population dependent on the of the 
basin in each basin state ; 

of 
satisfling the  economic  and social needs of 
each basin state ; 

h) the availability  of ; 

i) the  avoidance of in the 
utilisation in the basin ; 

j) the of  compensation to one 
of the Co-basin  states as a means of ad- 

justing conflicts among  uses;  and 

k} the to which the needs  of a basin state 
may  be satisfied, without causing substantial 

to a Co-basin state. 

3) The  weight to be given to each is to be 
its in 

with that 

CIHEAM - Options Mediterraneennes

Serie A: Seminaires mediterraneens



3 84 S. Amer 

ing what  is a all 
to 

a on the  basis  of the whole." 

3. THE 
ON OF 

OF 

The Law  Commission  was established 
in 1947, to to 
ment  of law and its codification.  The 
Commission included the topic "the law of the non- 
navigational uses  of in 
its of at its session 
(1971), in to the of the 
U.N. in 

8, 1970. 
fmal text  of a set 

a 

to the 
mends the of a convention  by the Gen- 

Assembly by an of 
on  the basis of the 

The now a subject of discussion 
and by its 
sixth committee. 

3.1 - Scope the  draft articles 

1 of  the states that : 

O "the apply to uses  of 
tional and  of 
poses than navigation, and to of 

to the 
; 

O the use  of naviga- 
tion  is not within the scope of the 
cles except in so as affect naviga- 
tion affected by  navigation." 

3.2 - Use terms 

2 defines that 
the that 

used  only in one defined in the in 

which they employed. 2 stipulates that 
the of the : 

a) international  watercourses means a 
of which situated in 

states ; 

b) watercourse means a system of 
constituting by of 

physical a whole,  and 
mally flowing into a common ; 

c) watercourse  state means a state in 
of an is situated." 

3.3 - Watercourses  agreements 

The individual 
the consequent difficulty in 

that will to 
the have 

the the 
stages of its of the topic. the 

of its the commission  has  developed a 
solution to the of the 

of the human needs 
they that of a 

the states the 
ciples  and the non-navigational 
uses of in the absence  of 

the states and 
the negotiation of 

This that optimal 
utilisation, and development of a specific 

best achieved 
an to the of that 

to the needs of the states con- 
also takes into account the difficulty, as 

by the of such 
to individual 

without  the  benefit of legal 
the uses of such contem- 

plates that these will be set in the 
This has been 

both in the  commission  and in the 
sixth committee  of the 

3.4 - and  reasonable  utìlìsation  and 
partìcìpatìon 

5 sets out the fundamental and duties 
to the utilisation of 

tional than naviga- 
tion. One  of the most basic of these is the well- 
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utilisation, which is g) the  availability  of of 
in 1. The ing value, to a planned existing 

of  equitable which  comple-  use. 
ments the of equitable utilisation, is  set out in 

2. : 2. the application of 5 1 of 
this states 

1 states shall in in a 
utilise an in  an 

an shall be  used  and - Obligation  not to cause significant harm 
a view to 

attaining optimal utilisation and  benefits 7 of the set out obligation  on 
consistent with adequate not to cause significant 

to state, by stating that : 

L. states shall in the use, 
development  and of an 

in an 
includes  both the 

to utilise the the duty to 
in the and  development 

as in the 

6 of  the is to set 
out of 
utilisation. 6 stipulates : 

"1. Utilisation of an in an 
the 

meaning  of 5 taking into account 

a) cli- 
matic,  ecological  and of a natu- 

; 

b) the social and  economic  needs  of the 
states ; 

c) the population  dependent on 
in state ; 

d) the effects  of  the  use uses  of the 
in state 

states; 

e) existing  and  potential  uses of 

f) development  and 
economy  of  use of the 

of 
to that effect ; 

I' 1, state shall due  diligence to 
utilise an in such a 
way as not to to 

2. despite the 

in 
to such  use,  consult  with 

: 

a) the extent to which such use is equitable  and 
taking into account the listed 

in 6 ; 

b)  the question of  ad  hoc  adjustments to its utilisa- 
tion, designed to eliminate mitigate any  such 

the question 
of compensation." 

The  commission in this is setting a 
at avoiding significant as 

possible while an equitable in each 
finte 

of an is in 
light of the of state con- 

in the emphasis 
the in 

on consultations and negotiations con- 

on 
: 

Q that 5 alone did not suffi- 
cient guidance states in 
was a ; 
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second, that states diligence 
to utilise a in such a way as not  to 
cause significant ; 

that the fact that an activity involves sig- 
nificant would not of itself 
constitute a basis it. 

of an 
signtfïcant harm 

in 

ín 

3.6 - General obligation to co-operate 

8 lays down the obligation 
states to with each in 

to fulfil the  obligations  and attain the objectives set 

states with to utilisation of 
an 
the  attainment  and  maintenance  of an equitable allo- 
cation of the uses  and  benefits  of the 
and the smooth functioning of the 

contained in of the 

8 indicates both the basis  and the objectives 
of With to the basis of  co- 

the to the most  fundamental 

in- 

As to the objectives the commis- 
sion set in 
some detail. came to the conclusion that a 

especially 
in view of the of 

the uses and the needs  of  wa- 
state. 

8 states shall co- 
on the basis of equality, 

and  mutual benefit in to attain 
optimal utilisation and  adequate of an 

3.7 - exchange of data and information 

With to the exchange of data 
tion between the states, 9 of the 

states: 

"1. to 8, states shall on 
basis exchange available data 

and on the condition of the 
in that of a me- 

and ecological 
as well as 

2. a state is 
state to data 

that  is not available, it shall employ its 
best to comply with the but may 
condition its compliance  upon  payment  by the 

state of the of col- 
lecting such 
data 

3. shall employ best ef- 
collect and, to 

ess  data  and in a fa- 
cilitates its utilisation by the 
states to which it is communicated." 

fact, 9 sets the 
the 

states of the data and to en- 
the equitable and utilisation of an 

states 
data and the condition 

of the in to apply 6, which 
states to take into account "all 

and in implement- 
ing the obligation of equitable utilisation laid  down 
in 5 .  The contained in 9 of 

: they apply in the absence of 
of the subject in an 

of the kind envisaged in 3, i.e. to a 
specific the need 
is states to conclude such 

among themselves in to 
inter alia, the collection and  exchange of data 
and in the light of the of 
the as well as of 

special The 
smooth and effective functioning of the en- 
visaged in 9 is dependent upon 

states. The in this 
thus constitute a specific application of the 
obligation to laid down in 8. 

3.8 between different kinds of uses 

to 10 of the : 

CIHEAM - Options Mediterraneennes

Serie A: Seminaires mediterraneens



The law of water - Historical  record 3 87 

"1. the absence of custom to the 
no use of an 

enjoys 

2. the  event of a conflict between  uses of an  in- 
shall with 

to the set out in 
5 to 7, with special to 

the of vital human  needs." 

10 no 
use of an enjoys 

the situation in which is a conflict  between 
uses  of an 

3.9 measures 

11 the of of the 
a which 

includes 9 on the of data 
which  deals  with the 

of 

1 1  lays down a 
to with 

the possible  effects  upon the condition 
of the of 
might plan to also 
that 
the 

states : 

states shall 
consult each the possible  effects of 

tional 

3.1 O - preservation and  management 

to 20  of : 

N of the by 
laying down a to and 

the ecosystems of 
Like 192  of the 1982  United  Nations  Con- 
vention on the  Law of the Sea, 20 contains 
obligations of both and 
These  obligations to the "ecosystems  of  in- 

an 
the 

of a 
could be quite to 

apply to the that 
on the 

vation of itself. 
a 

to only to the 
is not the intention of the 

commission. the commission 
to utilise the ''ecosystem''  which is be- 

lieved to have a scientific and  legal 
meaning with to and 

of pollution. 

21 of the lays down an obliga- 
tion  to jointly  to 
and pollution of an 

by stipulating that : 

1. the of this "pollution of an 
any 

tal in the of the 
an 

sults fiom human  conduct. 

2. individually jointly, 
pollution of  an in- 

that may  cause signifi- 
cant to states to 

including to 
safety, to the use of the any  beneficial 

to the living of the 
shall take steps to 

policies in this connection. 

3. states shall, at the of any of 
them, consult with a view to establishing lists of 
substances, the of  which into the 

of an to be 
limited, 

23  of the the 
of pollution that is into the 

states : 

states shall, individually jointly, 
take all to an 

that to 
including 

taking into 
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24  of  the the 
tance of states in man- 
aging a view  to  en- 

all 

in question. 

24 stipulates that : 

1. states shall, at the of any  of 
them, into consultations the 
management of an 
which  may  include  the  establishment  of a joint 
management  mechanism. 

2. this 
in to : 

a) planning the  sustainable  development of an  in- 
the 

implementation  of  any  plans  adopted;  and 

b) 
sation, and of the 

3.11 - Harmful  conditions  and  emergency  situation 

27 deals  with a of "conditions" 
to that may  be 
to states. While  it  may  be  de- 

the the condition 
itself the effects is no  doubt 
that such as floods,  ice flows and 

to mention  only a few, of 
consequence states. The 

is with the and 
mitigation of such conditions while 28 deals 
with the obligation of states in 
sponding to actual situations. 

27 states : 

states shall, individually jointly, 
take all to mitigate 
conditions that may  be to 

states, causes 
human  conduct, such as flood conditions, 

siltations, 

28 deals with the obligations of 
states in to actual situations 
that to 
be with 27 the 

and mitigation of conditions that may  be 
to states. 28 stipulates 

that: 

1. this 
means a situation that immi- 

that 
denly fiom 

fiom 

2. A state shall, without  delay  and  by 
the  most expeditious means available, notify 

potentially affected states and  competent 
of 

3. A state within whose 
shall, in with 

potentially affected states and, 
ate, competent im- 

tated  by the to mitigate 
and eliminate effects of the 

4.  When state shall jointly 
develop  contingency  plans to 

in 
with potentially affected states competent 

3.12 - Settlement disputes 

33 a basic the  settlement  of 
disputes. The in 

the states 
do not have an applicable the settle- 
ment  of such disputes. 33 states : 

the absence of an applicable 
the states 
dispute a question of fact the 

application of the shall 
be settled in with the following 
sions : 
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a) such a dispute the 
shall into consultations  and 
negotiations  with a view to at equitable 
solutions of the 

of  any joint institutions that 
may have been established  by  them. 

b) have not at a set- 
tlement  of the disputes consultations 
and  negotiations, at any time six months 

date of consultations 

of to 
if states 

diation conciliation. 

l and  negotiations,  they shall at the 

a fact-fmding com- 
mission shall be  established,  composed  of  one 

in addition a not having the nationality 
of any  of the state by the 

shall 
man. 

l state 

~ 

ii. states 
to a within months  of the 

the  establishment of the commission, 
any state the 

to appoint  the 
one of the states fails to nominate a 

within months  of the initial 

the of the 
l to (b), state con- 

l United  Nations to appoint a shall 

l not  have the nationality  of  any  of the states  con- 
, shall constitute a 
, commission. 
, 

iii.  The  commission shall its own 

obligation to 
the commission  with such 

as it may and, on to the 
commission to have  access to 

and to inspect any facilities, plant, 

vant its 

v.  The  commission shall adopt its by a ma- 
vote, unless it is a 

mission,  and shall submit that to the states 
setting its findings  and the 

sons and such it 

vi.  The  expenses  of the commission shall 
equally by the 

c) twelve the initial 
fact-fmding,  mediation conciliation 

a fact-fmding,  mediation conciliation com- 
mission  has  been  established, months 

of a fiom  the commission,  which- 
the states 

unable to settle the dispute, they 
ment  submit the dispute to judicial 
settlement. 

3.13 - Confined transboundary ground water 

The 
adopted  by  the  commission  lays  down  guidelines 

the 
text of the 

tion is as follows : 

Law Commission 

Having completed its of  the topic 
"The law of the 
tional 

Having considered in that context 
to an 

that that is 
not to an 

is also a of vital 
sustaining life, health and the of  eco- 

systems, 

also the need to 
to 

Considering its view that the 
in its on the law of  non-navigational 
uses of 
to 

1) Commends states  to  be  guided  by the 
contained in the on the law of  non- 
navigational  uses  of 

in 
; 
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2) states to into 
the state states in 

which the 
is located ; 

3) also that, in the  event  of  any dis- 
pute involving 

the states should 
solving such dispute in with the 

in 33 of the 
in such as may  be 

upon. 

pects, but with the of and  the  de- 
velopment  of technology, usages 

of these usages is the utilisation of the 
and of 

Although each basin each is 
the subject of a specific legal despite 
the of the and  concepts 
the uses of the of 

of 
tional law which applicable to all. 

have  been the codification 
of the Law The on the law 
of the non-navigational uses of 

The utilisation of of by the Law Com- 
have  become since the a 

with  navigational  as-  convention in 
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